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Applicant argues that the laser of Bille et al, which changes the tissue into a "semi-liquid" 
state, does not denature the tissue. To rebut this argument applicant has included two 
declarations from ophthalmologists. Both declarations read, in the substance of the statement of 
facts regarding the disputed term (i.e. "denature"), they will be treated together. The 
Declarations both state the Declarants' qualifications as ophthalmologists and state a 
disagreement with the examiner's, opining that the method of Bille 'is not "denaturing: tissue in 
the context of the above entitled application.' However, neither Declaration identifies the 
particular "context" provided in the application which would lead the Declarants to presume a 
definition of the term "denature" different from that clearly provided by a dictionary specific to 
the field of medicine. The Declarations also reproduce arguments set forth by applicant's 
representative, which includes the statements: "The claimed process provides enough energy to 
change the helical tissue structure without creating damage that causes the body to repair the 
denatured area"; "Changing the helical structure modifies the refractive power of the cornea."; 
and "Changing the tissue to a semi liquid state will cause the body to repair the tissue back to the 
original state." The examiner will take these statements one at a time. The first statement 
regarding the changing of the helical structure is noted, however, the originally filed 
specification is completely devoid of any discussion of such "helical structures". The second 
statement, which appears to indicate that these structures are somehow involved with the 
refractive index of the tissue, is noted, however, it is noted that since the liquification of tissue of 
Bille is described as providing a refractive change, it would appear that the liquification portion 
of the method of Bille does, alter these "helical structures" and thus would qualify as a method 
for "denaturing" tissue. Lastly, as the patent of Bille not only teaches, but claims the correction 
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of refractive errors by liquefying the tissue, the simple opinions of applicant's representative, and 
Declarants' assent thereto are insufficient to overcome the presumed validity of the Bille patent. 
Thus these arguments are not convincing. 

Claims 55-58 are indefinite because the preamble recites a method, but they depend from 
an apparatus claim (claim 52). For the purposes of examination, these claims will be treated as 
depending from claim 53. 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1, 2, 45-47, 51, 53 and 54 are rejected under 35 U.S.C. 102(b) as being clearly 
anticipated by Bille et al. 

Claims 1-3, 36-38, 40, 42, 45-47, 51, 53 and 54 are rejected under 35 U.S.C. 102(b) as 
being clearly anticipated by Spears et al. 

Claims 1-4 and 40 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bille et 
al in combination with Knopp et al. Bille et al teaches denaturing tissue. Knopp et al disclose a 
medical system that can denature a cornea comprising laser (item 87), a stepper motor (item 41), 
and a lens (items 17 and 23). It would have been obvious to employ the laser of Bille et al in the 
device of Knopp et al, since this provides recurvature without affecting surface tissue, as taught 
by Bille et al or to employ the focal point displacement mechanism of Knopp et al, since Bille et 
al provides no particulars of the mechanisms for moving the beam, thus producing a device such 
as claimed. 

Claims 36-38 and 42 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bille 
et al in combination with Klopotek. Bille et al teaches denaturing eye tissue. Klopotek teaches 
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configuring the intensity of an incident laser beam. It would have been obvious to the artisan of 
ordinary skill to employ the laser of Bille et al in the device of Klopotek, since this provides a 
non destructive recurvature or to employ the intensity configuring mask of Klopotek in the 
device of Bille et al, since it will work equally well with any laser, thus producing a device such 
as claimed. 

Claims 1, 40, 41, 45 and 50 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Knopp et al in combination with Bille et al, as applied to claims 1-4 and 40 are above, and 
further in view of L'Esperance Jr. L'Esperance Jr. teaches an ocular surgery device which 
provides for the movement of the beam focal point in a circular pattern about the cornea at a 
predetermined diameter. It would have been obvious to the artisan of ordinary skill to employ a 
scanner with a scan pattern as taught by L'Esperance, Jr., since this is a useful pattern for 
ophthalmic surgery and to produce the pattern with the diameter of 6-8 millimeters, since 
L'Esperance, Jr. says only that the distance needs to be "predetermined" and using a distance of 
6-8 millimeters would place it outside of the optically used portion of the cornea, which will 
prevent visual distortions as is notorious in the art, thus producing a device such as claimed. 

Claims 1, 40, 41, 45 and 50 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Knopp et al in combination with Bille et al, as applied to claims 1-4 and 40 are above, and 
further in view of L'Esperance Jr. L'Esperance Jr. teaches an ocular surgery device which 
provides for the movement of the beam focal point in a circular pattern about the cornea at a 
predetermined diameter. It would have been obvious to the artisan of ordinary skill to employ a 
scanner with a scan pattern as taught by L'Esperance, Jr., since this is a useful pattern for 
ophthalmic surgery and to produce the pattern with the diameter of 6-8 millimeters, since 
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L'Esperance, Jr. says only that the distance needs to be "predetermined" and using a distance of 
6-8 millimeters would place it outside of the optically used portion of the cornea, which will 
prevent visual distortions as is notorious in the art, thus producing a device such as claimed. 

Claims 37 and 42-44 are rejected under 35 U.S.C 103(a) as being unpatentable over Bille 
et al in combination with Klopotek as applied to claims 36-38 and 42 above, and further in view 
of L'Esperance, Jr. L'Esperance, Jr. teaches providing a circularly scanned spot, which 
denatures tissue. Thus it would have been obvious to the artisan of ordinary skill to employ the 
intensity modifier of Klopotek to produce the intensity pattern of the spot in the method of 
L'Esperance, Jr. since the outputs of laser such as used by L'Esperance, Jr. have a non-uniform 
intensity distribution, thus producing a method such as claimed. 

Applicant's arguments filed October 5, 2005 have been fully considered but they are not 
persuasive. The arguments are not convincing for the reasons set forth above. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ali Imam, can be reached on Monday, Tuesday, Wednesday, and Thursday at (571) 
272-4740. The fax phone number for the organization where this application or proceeding is 
assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http : // pai r-direc t . uspto . gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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